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BRIEF OF APPELLANT, CHARLES RAMSEY 


STATEMENT OF ISSUE PRESENTED FOR REVIEW 


When during, an eleven week trial involving seventy-one co- 
conspirators and seventeen defendants, a variance occurs between the 
number of conspiracies charged and the number proved, the defendant is 
deprived of the seperate and individual consideration which he is entitled 
to received from the jury. 

Such a variance arose here; the indictment charged a sin- 
gle conspiracy, and the testimony admittec ‘y the trial court, permitted 
hearsay statements of an indicted co-conspirator, who had earlier been 
seversd to prove the appellants participation in the charged conspiracy. 
The only direct testimony established at best a second conspiracy. This 
spill-over deprived the appellant of the seperate and individual considera- 
tion of the jury. 


STATEMENT OF FACTS 


The indictment charged a single conspiracy, but the evi- 


dence addressed at the trial established the existence of a multiple 
4 


SS 


conspiracy to import, distribute and retail narcotics. A part of this 
evidence consisted of the testimony of Thomas Dawson and James March con- 
cerning their relationship with Warren Robinson a severed co-defendant. 
Dawson and March testified, inconsistently, to che events which occurred 
at Robinson's Twin Towers apartment one evening in the fallof 1971. As 
part of his testimony, Dawson testified as to hearsay statements of 
Robinson, who stated he gave the appellant a kilo of heroin (JA-208-210). 
Neither Dawson or March saw the appellant remove anything from the apart- 
ment, no less possess any heroin. 

The only direct testimony occurred, later in the trial, 
when March testified that he had received 1 1/2 ounces of scramble (highly 
diluted narcotic) from the appellant, which he used himself and sold the 
balance . (JA 242-JA 244). 

ARGUMENT 

The indictment, upon which this trial insued, alleged that 
the defendants had participated in a single conspiracy to distribute nar- 
cotics. The proof adduced at trial tended to show that thisconspiracy was 
of the classic "chain" variety composed of importers, wholesalers, dis- 
tributors and retailers who dealt in quality and volume. 

In so far aS the appellant, Charles Ramsey, is concerned 
tr. proof offered at trial showed that he participat’d in a single act. 
The only direct evidence that the appellant sold or dealt in narcotics 


came from James March who testified that he had, on one occasion, received 


1 1/2 ounces (22 spoons) of scramble (highly diluted narcotic) from the 


appellant, who used it himself which in itself is completely antagonistic 
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to the aims of the charged conspiracy. 

From the testimony, James March, operated as a courier 
from Washington, D.C. to New York. From these facts, it cannot be ar- 
gued that the appellant wes acting in furtherance of any charged conspir- 
acy. The narcotic was transferred against the normal flow of conspiracy 
narcotic. Within the scheme of the conspiracy, March should have been 
selling a fairly largeanount of relatively pure narcotic. Here March was 
purchasing a small cmount of highly diluted narcotic for personal use 
and future sale. Under the "single act" doctrine, United States v. 
Tramunti, 513 F2d 1087, 1111 (2d Cir, 1975), this transaction would be 
insufficient to permit the inferance that the appellant knew of the wider 
conspiracy and decided to join it. The testimony sioved only that the 
appellant dealt with March in the sale of 1 1/2 ounces of scramble. This 
transaction was not part of the traditional modus operanJji of a general 
albeit, illegal, business venture. United States. v. Bertoletti, 529 F2d 
149, 155 (2d Cir., 1975). 

In the particular circumstances of this trial, the variauce 
between the indictment and the proof affected the substantial rights of 
the appellant. United States v. Miley, 513 F2d 1191, 1207 (2d Cir., 1975), 


cert denied - U.S. -. 


The appellant was prejudiced by the hearsav statements tend- 


ing to incriminate hin, of Warren hobinson, @ severed defendant and prime 
member of the "chain" consriracy, which were admitted into evidence on the 
theory that both were memvers of the same conspiracy. United States v. 
Toliver, , (2d Cic. 1976). In Kotteakos v. United States, 
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328 U.S. 759 (1965), the Court noted that, 


",..the question is, not were they (the jury) right in their 
judgment, regardless of the error or its effect upon the ver- 
dict. It is rather what effect theerror had or reasonably 
may be taken to have had upon the jury's decision... 


» # ...The inquiry cannot be merely whether there was enough to 
support the result, apart from the phase affected by the error. 
It is rather, even so,whether the error itself had substantial 
influence. if so,or if one is left in grave doubt,the convic- 
tion cannot stand." 
Kotteakos, supra, 764-765 
Within the context of this trial, it would be impossible 
to say that March's account of Robinson's description of his meeting with 
the appellant did not have any effect upon the minds of the jury. Indeed, 


in view of the contradictory and unconvincing testimony offered by Dawson 


a and March, it is very likely that this hearsay evidence had a decisive 
effect in convincing the jury of appellant's participation in the charged 
"chain" conspiracy. 

~ Additionally, the appellant was prejudiced by what this 


court has called a spillover affect: the transferance of guild from mem- 
bers of ... conspiracy to members of another. United States v. Bertolotti, 


529 F2d 149, ..6(2d Cir. 1975). "Numbers are vitally important in trial, 


especially in ci» rai matters. “ Kotteakos v. United States, 328 U.S. 750, 


772. 

: In Kotteakos, supra, thirty~six individuals were named as 
co-conspirators, thirty-two of these were indicted. Only nineteen pro- 
ceeded to trial, and Ly the time the case reached the jury, only thirteen 


wereleft. The Supreme Court found the numbers sufficiently high to re- 


verse. In Berger v. United States © U.S. 78, 55 5.Ct.629, 791.Ed. 1314 


er 


(1935), which involved only four defendants, the Court found the number 
too small to support the inference of spillover. 

This Court in United States v. Miley, supra, founda five 
day trial involving nine conspirators, of whom five were trial, and 
two or, at most, three conspiracies an unlikely setting for the trans- 
ference of guilt. However, in United States v. Bertolotti, supra, a 
four week case involving sixty named conspirators and <wenty-nine defen- 
dants, of whom seventeen remained when the case went to the jury, this 
court found the possibilities of spillover sufficiently high to justify 
reversal. 

The instant case involved seventy-one co-conspirators. 
Seventeen were indicted. Ten defendants remained when thecase went to the 
jury. The trial lasted eleven weeks. These numbers are almost the same 
as in Bertolotti. There is no clear cut-off point where it becomes evi- 
dent that the jury can no longer distinguish amongst the defendants. Never- 
th less, members of this magnitu' de must raise grave doubt that the jury 
was able to give each defendant the separate and individual consideration 
to which he is entitled. 

CONCLUSION 

For the foregoing reasans, the appellant's conviction should 
be reversed, the appellant having been prejudiced in his substantial rights 
by the admission into evidence of incriminating hearsay by a member of a@ 
separate conspiracy on the theory that the appellant and the declarant 


were members of the same conspiracy . 


In the alternative,appellant should be granted a new trial 


in order that a jury may determine his guilt or innocence, free of 
che taint of improperly admitted hearsay or of spillover transference 


of guilt. 


Respectfully submitted, 


ri 


LAWRENCE H. LEVNER 
Attorney for Defendant-Appeilant 
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